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OFFI G AL REPORTER, CSR 5169
SAN DI EGO, CALI FORNI A
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COUNTY OF SAN DIEGO )

I, Mchael Shane Gallivan, CSR No. 5169, an officia
reporter of the Superior Court of the State of California, in
and for the County of San Diego, do hereby certify that as such
reporter, | reported in shorthand the testinony adduced and the
proceedi ngs had at the hearing of the above-entitled cause, and
that the foregoing transcript, consisting of pages
numbered 9-35, inclusive, is a full, true and correct record of
the testinony and evi dence adduced and proceedi ngs requested
transcribed while | was the reporter at the hearing of said

cause.

Dated this 28TH of AUGUST, 2006, at San Di ego, California.
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San Diego, California, Friday, August 25, 2006, 2:45 p.m
THE COURT: This is in the matter of Barbara Gail
Jacobson, Lillian Ritt, contestants, versus Brian Bilbray,
M kel Haas, et al. WII counsel please state your appearances.

MR SIMPKINS: Good afternoon, your Honor. Kenneth
Si npki ns appearing for contestants, who are present in the
courtroom

MR LEHTO Paul Lehto al so representing the
contestants. | wll be doing the oral argunent.

MR CHAPIN. Janes Chapin on behal f of M kel Haas,
the registrar of votes, who is present.

MR KING David King on behalf of Congressnman Brian
Bi | br ay.

THE COURT: (Ckay. Let ne see, Ms. Jacobson where are
you? Ckay thank you.

Ms. Ritt.

M5. RITT: Thank you.

THE COURT: Good afternoon. And, M. Haas, where are
you? There you are. Ckay.

We are here pursuant to an action that has been filed
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inthis court, it is an election contest. And there are
various renedies sought. The court today would |ike to address
the Jurisdictional issues that have been raised. And it would
be the court's intention to take the nmatter under subm ssion
render a ruling on that issue on Tuesday, and then if necessary
proceed with other related matters, nanely Congressnman Brian

Bilbray's special motion to strike, the SLAPP notion, and any

10

di scovery requests and other issues that may be properly before
the court.

So today | would like for counsel to address the
i ssue whether this court has authority to hear this matter
particularly given the United States Constitution provision
whi ch seens to state that the House of Representatives is the
body that has jurisdiction to address Congressman Bil bray's
el ection, Congressnan Bilbray's returns and qualifications.

So, with that, are there any other prelimnary
matters that you wanted to address before | hear argunent on
that issue?

MR, LEHTO  No, your Honor

THE COURT: M. LEHTO

MR LEHTO Your Honor, | believe this is essentially
their motion. They should probably go first, attacking
jurisdiction.

MR CHAPIN | will be happy to.

In the context of article one, section five, the
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California suprenme court has weighed in on the very issue in
the McGee case, which | cited in ny brief. The suprene court
held that in the context of California's parallel
constitutional provision, California courts have no authority
to adjudicate or judge California |legislative elections. In
that case, the California supreme court says it is wel
established that under the provisions of article one, section
five, courts have no jurisdiction to judge the returns and
election of United States senators, in that case. By anal ogy,

the jurisdiction to judge the qualifications and el ections of

11

Assenbl ynen lies exclusively with the assenbly. W hold,
therefore, that section 8600, which is the earlier statute
simlar to 16,000 today, cannot validly apply to the office of
assenbl yman. The court had no jurisdiction to entertain the
pr oceedi ng.

In the briefings by the contestants you will note
there's not a single nmany case in the history of the United
States in which the court judged a congressional election, it
doesn't happen that way. And, in fact, the only congressiona
el ection we are aware of in the |ast decade that was contested,
M. Haas happened to be there because it was such a novelty
that several of the registrars around the state went to Orange
County, where a subcomm ttee of the House of Representatives
cane to Orange County, conducted a hearing, took testinony and

made ultimately findings with respect to that congressiona
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election. That's the way it occurs, and that's the only way it
occurs.

There's a California elections code provision, 15551
whi ch provides that the registrar, the elections official, is
obligated to hold the ballots for congressional election for
t he House of Representatives or for Congress, in the case of
congressional election, in the case of state legislative
election for the state | egislature not subject to an order of
the court for any other local election. Al of those
provisions are tied together. This court has no jurisdiction
to entertain this proceeding under federal and state
constitutional |aw and state el ecti ons code.

Thank you, your Honor

12

THE COURT: Thank you, M. Chapin.

M. King.

MR. KING Thank you, your Honor

Presidents Johnson, Nixon and dinton can all firmy
attest that the constitution gives Congress certain judicia
powers. Article one, section 5 gives full judicial power over
federal legislative elections to the house at issue. Section 5
reads: "Each house shall be the judge of the el ections

returns and qualifications of its own nenbers," the judge.

W're not inthe US House. W are in the wong
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forum for a congressional elections contest. According to the
contestants' opposition brief that was filed yesterday, on Page
11, Line 8 to line 9, no relief is requested seeking to unseat
Bil bray and install Busby. This is correct, because this court
can't under article one, section five, clause one. This is a
telling adm ssion fromthe contestants that this court has no
jurisdiction to hear an el ections contest. This court can't
coin nmoney, it can't declare war and it can't hear a
congressi onal el ections contest.

A recount is under a different division of the
el ections code. Section 15620 of the el ections code would be
perm ssi bl e under United States supreme court jurisprudence,
under the Roudebush decision. A recount is not the same thing
as an elections contest. Elections code section 15640 is the
excl usi ve neans by which a court may order a recount for an
el ection. They haven't brought an action under division 15 or
pursued any adm ni strative renedi es under division 15. W are

in here under division 16, which is the section for elections

13

cont est s.

El ecti ons contests are brought to change the results
of an election, this is evidenced in sections 16100E, 16101C
and D, 16201, 16202, -203, 16460. Nunerous cases, The Friends
of Sierra Madre case, which was cited by the contestants
yesterday, declined to offer any relief under the el ections

contests section of the el ections code because the court found
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that based on the facts that were alleged they coul d not
invalidate the el ection

The action that is brought here before this court is
an election contest. An election contest can't be heard by
this court, and we can't have an action for an el ection contest
and miracul ously change it into a division 15 recount request,
and you will see why in the 15640. California decisions foll ow
the distinction between recounts and contests set forth in the
Roudebush deci sions. Roudebush is the sem nal suprene court
case on the issue.

In the Roudebush case, the United States Senate
seated a nenber conditionally w thout prejudice to the outcone
of an appeal pending in the supreme court and wi thout prejudice
to the outconme of any recount. And the suprene court stated,
quot e:

“"Whi ch candidate is entitled to be seated in the
senate is to be sure a non-justiciable political question, a
guestion that would not have been the business of this court
even before the senate acted. The actual question before us,
however, is a different one, it is whether an Indiana recount

of the votes in the 1970 election is a valid exercise of the

14

state's power under article 4, section 4 to describe the tine,

pl aces and manner of holding elections or is it a forbidden
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i nfringement on the senate's power under article one, section
5. That question is not noot because the senate has postponed
nmaking a final determnation of who is entitled to the office
of senator pending the outcone of this lawsuit. Once this case
is resolved and the senate is assured that it has received the
final Indiana tally, the senate will be free to nake an

uncondi tional and final judgment under article 1, section 5.
Until that judgnent is nmade this controversy remains alive and
we are obliged to consider it a recount, not an el ection
contest."

In this case the House has nade its unconditional and
final judgment of this election on June 13, 2006. The entire
House made its decision by unani mbus consent to the adm ssion
of Brian Bilbray to take his oath of office, consistent with
precedent tracing back to 1913, crossing across both party
lines with numerous instances within just the past couple of
years, including within 2004 twi ce by Representative Nancy
Pelosi. It's not a republican conspiracy that he was sworn in
so quickly, as the contestants have alleged, it's House
precedent, particularly when you have got a special election
and you have got people who aren't represented in Congress.

The Contestants have provided no basis for singling
out Brian Bilbray fromanong the 337 contestants and ten ball ot
neasures on the June 6 ballot in San D ego County. Anopng al
those el ections, the only one election that's constitutionally

i nmune froma state el ections contest was that of Brian

15
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Bil bray. The only one election that is subject to the federa
contested el ections act, which is the only neans of contesting
such an election, was the election of Brian Bilbray. If there
was a genui ne concern with the accuracy of the city, the
county's voting systens, why, why is the one election that we
can't hear an el ections contest the one before this court.

The renmedi es provided within the el ections contest
section allow the court to toss out votes, require a new
election and validate an election. This is exactly the type of
el ections contest that the suprenme court has held is vested
exclusively within the Congress.

Article 1, section 4 of the constitution provides
that the state has the power to regulate the tines, manners --
excuse nme -- "Tinmes, places and manner of hol ding el ections for
senators and representatives shall be prescribed by each state,
by the legislature thereof, but the Congress may at anytine, by
I aw, nmake or alter such regul ations except as to the place of
choosing senators." Congress has acted pursuant to this
authority and enacted the Federal Contested El ections Act.
There is a renedy here.

If there were a genuine concern over the true victor
of this election, any one of the contestants could have filed
with the clerk of the House of Representatives and brought an
el ections contest to the House Admi nistration Conmittee. The
House Admi nistration Committee has made its full and fina
determination and let this court know where it stands on the
substance of this case. This court has no jurisdiction and

this matter should be di sm ssed.
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Thank you, your Honor

THE COURT: Thank you, M. King

M. LEHTO

MR, LEHTG  Thank you, your Honor. Paul LEHTO on
behal f of the contestants, Gail Jacobson and Lillian Ritt. And
with me here today al so, as already introduced, is ny
co-counsel, Kenneth Sinpkins.

Benson versus Superior Court says that the purpose of
an election contest is a search for truth. It is not to be
received in the spirit of -- the conciousness or the spirit of
techni cal objections, it concerns maintaining the integrity of
the political system

The argunment today of the defendants is that this
court is powerless to naintain the integrity of the politica
system of elections here in San D ego County. The reason the
court is alleged to be powerless to protect the voters of San
Di ego County, and the 50th congressional district specifically,
is because M. Bilbray was sworn in on June 13, 2006, precisely
seven days after the election. The timeline is critical in
under st andi ng the exact nature of the defendant's clains here
because the el ection was on June 6, the swearing in was on June
13.

On June 13, all of the ballots had not yet been
counted. Certainly the provisional ballots had not yet been

counted. The election was not certified until either June 29th
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or 30th, depending on which date on the certification docunents
you go with. So that 16 or 17 days prior to the election being

officially certified, M. Bilbray is sworn into Congress by
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menbers of his own party.

I wish we didn't have to identify which party was
whi ch, because | think people woul d understand that this is
wrong, but once they know whose horse is in the race sonetines
t hi ngs change sides. But to swear sonebody in before the
election is official, when everybody knows from Bush versus
Gore, in 2000, that everything is keyed off of certification
dates, that when it becones official that's when it's real, but
we have the Congressman sworn in on June 13, 16 or 17 days
prior to certification, and we have the attorney for the
regi strar of voters, Haas, who is sworn to uphold voting rights
here in San Diego, saying there's no jurisdiction in this court
to uphold the integrity of the elections or even to take a | ook
at the evidence, that sinply this court is powerless because it
| acks jurisdiction.

To put those two things together, Registrar Haas is
directly arguing that his own certification on June 29 or 30th
was void and wi thout force or effect, because excl usive
jurisdiction regarding elections had transferred to the House
of Representatives. Therefore, under Haas' own argunents --
and |'mnot meking argunent here, I'mjust taking it one step

and applying that sanme principle to the certification --
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Regi strar of Voters Haas is directly claimng that his own
certification of the election is without force and effect.
Therefore, there was no election, at least no final election
because everything legally is keyed off of the official
certification.

So this jurisdictional the argunent, or what they

18

style as a jurisdictional argunent, goes way too far.
Essentially, what they are saying is in their specific intent,
which normally | would hesitate to specul ate about because we
don't know what goes on inside people's heads, but we do
because they signed briefs saying this is what they think the
| aw says, the specific intent of Congress on June 13th was to
deprive this court of any jurisdiction to reviewthis election
to put this court in its place, which is to say powerl essness.

If they can do that, they can do anything. Wy even
have an el ection? They could just swear in whoever they want
because the election need not be final. |If it appears -- maybe
it's an appearance test. |If they think -- if it appears
sonebody won, probably let's swear themin and then that
deprives them of jurisdiction

This is not really a jurisdictional argunment, this
concerns an attack and a question of whether that action of a
premature swearing in is valid constitutionally. There is a
very big difference there in terns of the court's power. The

courts always have the power to determne the constitutionailty
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of actions by other branches of the governnment, that's called
judicial review So by styling it as a jurisdictiona
argument, it msleads as to the true nature of what's going on
here, which is an attenpt to ternminate the el ections process
before it's over.

In order to nake sense of these kinds of things, and
constitutional issues tend to get wit large with big ideas
because the constitution has big ideas, nany state

constitutions say that a frequent recurrence to fundanental
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principles is necessary for the preservation of liberty and
free governnent.

So | just want to nane a few fundanental principles
that | think are violated by the positions being taken by the
def endants here so that we can all orient ourselves to the
constitution, which we swore to uphold as a whole. W didn't
just swear to uphold article 1, section 5, we swore to uphold
the constitution as a whol e.

And sone of those fundanmental principles include the
idea that the federal governnent is a government of limted
powers, unlike state governnents, not unlinmted powers, but of
limted powers. So the federal government, to have a valid
action, has to have a constitutional power delegated to it by
the states that can be identified.

Essential ly, what the position of the defendants is

is that the House of Representatives has unlinmted power to
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swear in whoever they please. That seens to violate the
spirit, if not the letter under which this country was founded
as a whol e.

Anot her fundamental principle is that all politica
power is inherent in the people. That's in both, "W the
people," starting the Constitution, also in the Declaration of
| ndependence, that governnents obtain their legitinmte power
fromthe consent of the governed. Here we have the defendants
sayi ng, "You know, we don't care to hear about whether there
was truly consent or not because we've sworn sonebody in." |
think that violates the spirit of our constitution and the

letter.

20

How about article two, where it tal ks about el ections
for the House of Representatives take place every two years and
shal | be, quote, "by the people," unquote? The action of the
House of Representatives begs the question of whether the
el ection was "by the people," and certainly there are fact
i ssues here under a nornal |egal analysis that would justify
di scovery and tri al

Certainly there is the function of the courts
general ly, but nost specifically in elections contests to be
truth seekers. That's being violated here because the right is
bei ng broadly argued and asserted that the citizens, Rtt and
Jacobson, have no right to informati on other than whatever they

choose to give pursuant to a public records request or
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somet hing |like that.

There can be nothing nore inportant than the
integrity of our elections. The M ssissippi supreme court,
cited in our trial brief, specifically held that the integrity
of our system of governnent is only as strong as the integrity
of our elections. Here again, the defendants don't want us to
| ook. How can we maintain the integrity of our elections if we
don't |ook? How can we nmaintain the integrity of our elections
i f sonmebody who voted for the allegedly |osing candidate isn't
allowed to challenge that clained result? The wi nners can't
sue thensel ves, only the |osers can conceivably file an
el ection contest. And yet we hear, inside or outside of court,
that this is about | osers not being happy with an el ection
result, when in fact it's clear that the election contest is

designed to be a public interest vehicle to maintain the
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accuracy and the integrity of the election. And in the
adversarial process you have to have a party that's notivated
to seek the truth. Only the losers, or the so-called | osers,
are going to be notivated to seek the truth. So here again,
there must be the elenent of adversariness in order to seek the
truth under our systemof litigation in the judicial system

So, your Honor, we -- I'Il rely on ny brief, but
there are various provisions of the Constitution that were
briefed that when taken as a whol e cannot possibly lead to the

reasonabl e conclusion that the defendants are taking, which is
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that they have essentially absolute power in the House of
Representatives to swear in who they please, when they please
and how they please. The founders of this country, whether it
was James Madi son or Thomas Paine, or Thonas Jefferson or the
nore conservative M. Adanms, all felt that elections, even

t hough sone of them had a few apprehensi ons about denocracy,
they all felt elections were the fortress, the buttress agai nst
the possibility of oppressive governnent.

So if this election systemis the only way that the
peopl e have to change the direction of their government or to
protect thenselves from unauthorized action of the governnent,
that el ection system nust be policed and policed seriously,
because without it, the people are powerless and the freedom
t hat everybody fought for would be readily |ost due to people
who have better ideas and want to enforce those ideas because
they are better.

I think the House of Representatives here has a

better idea. They have a better idea that M. Bilbray, in

22

fact, won the election, and they want to enforce that.

At the very least, this constitutes a power play by
t he House of Representatives. Gven the timng of it, seven
days, it may constitute a record for signing in representatives
or swearing in representatives, which normally takes 35 or 40
days after the election, or even after certification. So the

attack here, or the real question is the validity of the
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swearing in to actually deprive the court of jurisdiction

And that is based on the broad clainms that are being
nmade by the defendants, and not prinmarily nmy argument. The
only thing that's ny argunment here rather than defendants' is
that |'msaying, apply that same principle to the
certification. |If this court is powerless, the certification
is powerless. And where does that |eave us legally? Were
does that |eave us constitutionally? |If the principle doesn't
fit, the court should not followit.

But, in fact, the |eading case, elections case, with
regard to recounts is a 1972 U. S. suprene court of Roudebush
versus Hartke. And in that case, the U S. Suprene Court
specifically held that article 1, section 5, does not prohibit
a recount of the ballots by Indiana, as the recount will not
prevent an individual senate evaluation of the ballots if they
so choose. That's a slight paraphrase at the very end, but
that's what the Roudebush versus Hartke case stands for
Recounts are not at all prohibited.

Now, the recount in the Roudebush case was held to be
basically an administerial act. But what did the court say?

The court said the recount under Indiana | aw was basically

23

non-j udi ci al because it consists of appointing recount
comi ssioners and counting the votes that way.
So all of those issues, all of the issues of voter

intent that could come up, decisions to be nade regarding
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whet her this voter voted this way or not, all of those things
woul d be handl ed by conmi ssioners. And they basically said,
"That's non-judicial, so we are not going to have -- there's no
obj ection no, constitutional objection.” |In fact, even as read
by counsel for M. Bilbray, the Roudebush versus Hartke hol di ng
was to carve out one thing that you just can't do, you can't
request that a seat can be changed in Congress because that
woul d be a non-justiciable political question

As counsel correctly noted, we are not seeking an
order that requires a seat change in Congress. W are seeking
to find the truth and then letting the House of Representatives
provide their separate constitutional function. And whether
they want to abide by the truth or not, it's their choice.

But the fact that they have an independent power to
abide by the truth or not does not make the truth irrel evant,
it does not make policing the integrity of the el ection
irrelevant or -- and it does not deprive the court of
jurisdiction, because clearly the Indiana court went forward
and was allowed to go forward by the U S. Supreme Court in
Roudebush versus Hartke.

So the law, properly understood, is nowhere near as
broad as what the defendants are trying to say that it is. And
the reason is is common sense. |f the state, under article 1,

section 4, has authority to regulate the tinme, place and nanner
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of federal elections, which is what the constitution says, that
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means the state can control the count of the votes, and they
did. There was no federal involvenent on June 6. |If the state
can control the count of the vote, they can control the recount
of the vote. That's ancillary to the count of the vote. It's
really doing the sane task by a different method in order to
basically function as an audit nechanism So, clearly, those
ki nds of things exist.

The only thing the court and parties would be
prohibited fromis treadi ng upon the core, unique
constitutional prerogative of the House of Representatives,
which is the official noving or renoving of a nenber of the
Congress. But it's -- it would have -- it has a critica
function for the court systemto determne the truth and lay it
out there for the House of Representatives to exercise their
discretion. And then if the House decides not to respect the
truth of the court, the House pays a political price, but
that's letting the political process do its thing. They pay a
political price, but they don't pay a judicial price. But what
the defendants want to argue is, "W pay no political price
what soever, ever, because we are entitled to hide the
evi dence. "

We have pled in the petition that there is a pattern
and practice of hiding evidence regarding el ections, both paper
evi dence and el ectronic evidence, that rises -- and | believe
this was paragraphs 15 and 16 of the petition, and 17 -- to
constructive fraud or aiding and abetting fraud. |It's at |east

fraudul ent that the Registrar of Voters Haas asserts, under
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that these are the results of the el ection

and then instructs his lawer to cone in and say there's no

jurisdiction for anybody in San Diego to do anything. He

shoul d disclose that early on, or in the certification docunent

saying, "l believe this may be void. |'mnot sure | can

certify this.

This may be a powerless act on ny part." He

didn't do that.

At the very |east, ROV Haas shoul d be deened to be

estopped from nmaking this type of argunent.

THE COURT: One question --

MR LEHTG Mm hnm

THE COURT: -- that was raised by M. King, that is:

If there is a concern about the integrity of the election

system why was the Congressman's seat chosen to test that

el ection systeminstead of the literally hundreds of other

candi dat es who we woul d not have a problemwith

jurisdictionally?

It appears that it is only the Congressman's

seat that conmes under the provision of the U S. Constitution

So it seenms that the elections systemcould have very easily

been tested by using any of the hundreds of potentially other

contestants in this election.

MR LEHTGO Your Honor, | think that there are sone

argunments in this case that tend to go to the whole of the

el ection. For exanple, when the machines go out for a week to

two weeks, that does affect every race on the ballot. But

there are additional allegations that are very specific to the

congr essi onal

race.
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THE COURT: The premature swearing in issue.
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MR LEHTO The swearing in issue. There was al so
the issue that, in fact, that this was a cl ose enough race that
the error that was nade is going to matter. You can't steal an
el ection that was 80-20, nobody would believe it. It wouldn't
be credible if it was nistake or deliberate election fraud.

You woul d have to have a close election to begin with to even
have a chance of, of having a fraud that mght be carried off.
So it needs to be a close election, which this el ection was.

There were polls just prior to elections show ng.
Franci ne Busby 20 points ahead in the polls. And she |oses the
election. That's an additional fact that is relevant to and
supportive of a fraud case in this particular race.

In this particular race, there are absentee ball ot
precincts, although this is to sonme extent going to be to the
ot her races as well, show ng turnout thousands of percent
hi gher than registered voters. GCkay. That prevents anybody,
especially the public, fromreconciling the nunmber of votes
with the nunber of voters, which is done on a
preci nct-by-precinct basis to nake sure there's not ballot box
stuffing. |If you take a whol e bunch of absentee ballots into
every single precinct and put theminto these nega precincts,
that kind of reconciliation no |longer occurs. And that puts a
blindfold on being able to detect fraud fromthat standpoint.

There's evidence when things are structured in a way
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so that a reasonable person can't tell and one of the norma
rules of election adm nistration is being violated, that
there's some intent to hide something with regard to this

particul ar el ection.
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And so | just want -- | could go on with nore
exanpl es, but | want to nmake sure that the court understands
that there are two classes of argunents, sonme of themgo to the
whol e of the election, but there are substantial arguments that
go specifically to this election

THE COURT: Thank you

MR LEHTO It's also the npbst inportant one on the
ballot, at least in the opinion of ny client and many people in
the 50th congressional district. There might be a few people
that prefer an initiative, but it's the nost inportant race on
the ballot.

So, your Honor, the reason that | spoke about these
principles is because otherwise it can |lead to confusion and we
end up thinking of inportant constitutionally foundationa
things, like checks and bal ances, could be redefined as
redundancy. You know, checks and bal ances why do we have then?
This is inefficient or redundant, we will just throwit out.

But if you realize what it is constitutionally by referring to
basic principles, you realize this is checks and bal ances.
This is an inportant part of our system Then the court is, of

course, going to uphold that. That's what ny clients, on
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behal f of the public, are seeking to do, to pursue the
integrity of the system to ask the court to be careful inits
anal ysis to uphold and preserve all parts of the Constitution
and purposes of our elections systemand not just focus on one,
because, frankly, lawers, | think judges probably take a

nore -- broad-m nded view, but |awers oftentinmes focus on the

very narrow i ssue and present that to the judge and hope for
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victory. | don't think we can do that in this case. There
needs to be a nore global view, because there are at |east
three to five different provisions of the constitution al one
that are relevant to this claimby the defendants concerning
ei ther whether you style it as a jurisdictional issue or the
validity of the premature swearing in.

One of those constitutional provisions alluded to
already is the state authority to adm nister elections, that's
called the tinme, place and manner clause. Wat we have here is
a pattern and practice of admnistering elections. States do
the counts, states do the recounts. There is no federa
recount bill or law. It's expected that if there's a recount,
just as in Roudebush versus Hartke, that the state is going to
do it.

So in that context for the rules to change after the
fact, after the election, and say, "Ch, no, actually, even
t hough you thought the state had jurisdiction for recounts

prior to the election, now, because of the swearing in, that's
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no longer true, it's no longer true that the state has recount
authority. And that's because we swore in M. Bilbray as a
nenber of the House of Representatives." The |eading election
| aw case in this |land, your Honor, is Bush versus Core, in
2000.

In that case one of the concerns that was cited by
the U.S. Suprene Court is the idea of not making up rules after
the election. Wile here, you can call it a rule, you can cal
it whatever you want, but after the election the rul es changed.

The rul es changed because of the fiat or the decision of the
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House of Representatives that woul d violate equal protection
because San Diego's 50th district voters are not being treated
the same as any non-50th district voters. Everybody el se has a
recount right, but not here. Wy? Because the House of
Represent ati ves, the governnent, acted through state action to
deny the voters of the 50th District their rights of equa
protection by swearing in M. Bilbray. No nore recount, sorry.
And that is, that is precisely the kind of equa
protection violation that Bush versus CGore upheld, because in
that case they said, "You know, Vice-president Gore, we had a
problemw th your partial recount request. You requested to
recount only four counties, not all of the counties in Florida.
That treats those counties as different than the rest of
Florida, and that creates equal protection violations."

So here the House of Representatives is saying
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directly, "Wt are going to treat, with respect to recounts, the
voters of the 50th District differently than any other voters
in the | and, because nornally people don't get sworn in 7 days
after the election." That violates equal protection, too.

So the notion that is presented to the court is to
invite the court to violate equal protection, to invite the
court toratify a seizure of power away fromthe state's
authority to admnister elections and in favor of the federa
authority which has not traditionally at all been involved in
recounts. That alters the constitutional ballast. So having
altered unilaterally the constitutional balance by invading the
sovereignty of the state, the court is now asked to ratify

that, to uphold it, to give it the sanction of |law, to make it
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al | good.

Qur courts, in their finest nmonents, have engaged in
judicial review and thoughtful judicial review about whether
the actions of governnent are indeed appropriate. That's when
the law and | awyers and judges rise to their highest |evel.

Finally, sone arguments have been made that under the
McCGee case, which there is specifically under California | aw an
exception nmade for assenbl ymenbers who are not subject to the
el ection contest statute. So when the MGee case tal ks about
Assenbly matters, they are tal king about a statutory carve-out

that's not applicable in this particular case.
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In any event, under the reserve powers of the people,
anot her basic principle, that the people reserve all powers not
del egat ed, and under the basic structure of our entire system
in which elections are the nethod by which power is transferred
fromthe people to the governnent, the governnent cannot
purport to do what the governnment did here in San D ego County,
which is ROV Haas, with the assistance of Diebold, counted the
votes in secret.

No human being, including M. Haas hinself, has
performed a count. These machi nes process ballots, and the
counting occurs in electronic secrecy. Wth regard to the 2000
votes on touchscreens, it was in total secrecy, where the
voters never saw their ballots, it was conpletely on hard
drive, but it is still in secrecy, counted with regard to the
optical scans, because they are zipped through the nachine so
fast, if the nmachine is misprogranmed -- there are many

different settings you can play with to give the machine the
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sane | evel of discretion and choice that the human being woul d.
The idea of objective machines is an illusion. But we have
basi cally, we have secret vote counting that occurred in San
Di ego County.

W have indicia and evidence that the results were
i nproper. W have indicia and evidence that the results were
tabul ated i nproperly through these nmega precincts. W have

anpl e opportunity, through the sl eepovers, for any nunber of
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strangers or volunteers who would only need access to a single
machine for one to two nminutes to alter the entire el ection
because each machine has a disk that is transferred like a
virus into the central tabul ator

So we have notive. Everybody is biased. Everybody
voted. Your Honor even said you are a 50th congressiona
district voter. Everybody, everybody has bias, either
intentionally or directly. You have opportunity through the
sl eepovers. You have suspicious results. You have nega
precincts. You have attenpts made to hide the truth. You have
constitutional arguments made to say the court is powerless to
find out what the truth is. You have public records
requi renments that are being stone-walled and defeated. You
have recounts that are being priced at up to eight tinmes what
the price was in Orange County.

So the issue was the validity of the swearing in.
And that's why | nentioned those particular issues. The
validity of the swearing in cones in the context here of the
pl eadi ngs of fraud and the pleadings in our petition that we've

been in part, in significant part, prevented or blindfol ded
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fromeven being able to tell whether or not fraud occurred.

And that that, in and of itself, is mal-conduct and grounds for
a new election. |If it's not mal-conduct and grounds for a new
el ection, then what that nmeans is that the registrar of voters

can sinply certify any fanciful result or explain a result or
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fraudul ent result he or she wants to in any county in
California, and it's going to fly as long as there's enough
intent to withhold information or a constitutional argunent or
sonething |ike that.

The checks and bal ances and judicial reviewis what
this case is all about, not covering our eyes, w thholding
evi dence and so forth.

So, your Honor, we would ask that you uphold the
truth-seeking function of the election contest, that you uphold
all of the provisions of the Constitution, that you take a
cl ose ook at the all owance for recounts under Roudebush versus
Hartke, and realize that the election contest has many | ayers,
and only one of those |ayers involves ordering that an
of fi ce-seeker change office. And that's the one that's been
stripped away. But that's only one slice of the pie.

The defendants would |ike the court to think that
havi ng stripped away that one slice of the pie, the entire pie
of discovery is gone, or the entire pie of denobcracy is gone.
That's not the way the law functions here. That's not the way
our country and our denocracy are supposed to function. And
the contestants really do believe that the public interest is
fundanental ly inplicated here, and the integrity of our

elections is fundanentally inplicated. And that nmeans the

33

integrity of our entire country is inplicated as well.

The final coment is to quote the M ssissippi Suprene
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Court in Waters versus Ganim, where they nmade that conment
about integrity of elections equaling the integrity of the
governnent and concluded by saying that, "No anount of

conveni ence or inconvenience to election officials can possibly
rise to the level of the inportance of maintaining our
republic.” So the argunents that you've heard here fromthe
def endants should not be interpreted so as to deny the
integrity of our republic. And that's what we are asking the
court to keep fully in mnd as you wei gh these issues. Thank
you.

THE COURT: Thank you, M. LEHTO

Fi nal comments, M. Chapin?

MR CHAPIN. Thank you, your Honor. |'mreally
stirred by these allegations of fraud and mal -conduct and that
all the contestants want is to seek the truth

There is a renedy avail abl e under the el ections code
15620, where any voter can seek a recount w thout court
intervention for any reason, w thout making any allegations.
Ms. Jacobson requested a recount. M. Haas was poised to do
that recount, because he has nothing to hide, and she declined
to produce the first day's deposit to get that recount done.
Under the elections code, if you want to know the truth, any
voter can find it out as easily as that, but you' ve got to pay
for it.

If the registrar's count is wong, the county absorbs

the cost. |If the registrar is right, the taxpayers don't have

34
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to absorb the recount cost for anybody that wants to go through
that process. Truth is available, they declined to pursue.

M. Haas doesn't care whether this court reviews the
ballots or it's the House of Representatives or the state
| egislature. But it's ny duty as a lawer to cone to the court
and tell you whether or not you should be the one doing it or
not. In this case it's absolutely clear that the only possible
challenge to this election is through the House of
Representati ves and not through the courts. Every case in the
United States has said that, and the California Suprenme Court
has confirnmed that. Thank you.

THE COURT: Thank you, M. Chapin.

Final comments, M. King

MR KING Yes, sir, your Honor. Just to correct a
matter here, the swearing of Congressman Bil bray distingui shed
the facts fromthe Roudebush case. The other distinction is
this is an action for a contest versus an action for a recount.

And, again, the recount was initially requested here
and they wal ked away from doing a recount that would have been
perm ssi ble. And nobody was prepared to try to stop them
constitutionally and say, "You can't do a recount. You are
forbidden fromdoing a recount" that's permtted.

But, as | cited before, and in ny initial noving
papers, there is extensive precedent tracing back historically
on an annual basis of people being sworn in before their
certifications are received fromthe state, especially in an
i nstance of a special election. | did not say that that

foreclosed any further action at that point, that is not true.
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There was still a federal remedy which any candidate for the
50t h congressional district could have pursued and no one chose
to pursue it, because there sincerely is not a genuine dispute
over who won this election. It was open and shut. And the
door was closed on July 29, when the period to file a federa
contested el ections contest act -- or excuse ne with the clerk
of the House, when that period expired the matter was cl osed
fully and there was no nore renedy at that point. But this
all egation that there's sone sort of, you know, nefarious
activity going on here with the swearing in, it has no nerit.

I've got nothing further because this is directed to
the issue of jurisdiction.

THE COURT: Al right.

MR LEHTO Your Honor --

THE COURT: Thank you.

MR LEHTG | had directed ny conments to the
constitutional jurisdiction issue, | realize that, and recount
was | eft for Tuesday. You could argue that recount was a
jurisdictional issue. | was wondering if | could have one
mnute to address the recount jurisdictional issue?

THE COURT: | prefer not, but | will give you that
opportunity anyway. W are going to, if necessary, address it
agai n on Tuesday.

MR LEHTO Well, your Honor --

THE COURT: Only take a minute.
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MR, LEHTQO Your Honor, 1 point to 16601, which says
that -- and defendants had said that we had only proceeded

under 1600, and therefore it was fatal. Under 16601 it says at
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trial the ballots shall be opened and a recount taken. So
there's an i ndependent 1600 basis for a recount, whereas they
had argued that, you know, because we weren't proceedi ng under
15640 that was fatal

As far as the jurisdiction goes, we did file an
affidavit within five days. The statute says filing the
affidavit creates jurisdiction. That was done. The issue as
they are trying to say because they priced it so prohibitively,
and hi gher than ever before, or Oange County did, that that
created some sort of abandonment. But there's no law cited
that jurisdiction, once created, is sonmehow abandoned or abated
or destroyed or sonething like that. So jurisdiction exists,
and that five day affidavit was filed, your Honor

THE COURT: Thank you. No nore.

Lawyers always want to get the last word. Thank you
very nmuch. | think we are done.

Counsel , thank you for your presentation with respect
to the jurisdictional issue. W wll reconvene Tuesday at 1:30
in the afternoon with the court's ruling on this issue, and we

will determ ne how to proceed thereafter. Ckay.
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MR SIMPKINS: WII there be a tentative ruling

THE COURT: | don't think so. There nay be.
| be posted the day before in the afternoon
right, thank you

MR CHAPIN. Thank you, your Honor

THE COURT: W stand adj our ned.

(proceedi ngs concl uded)

If it

after



