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Diebold voting system. (Finley Dec. mf12-21, Ex. E.) The review revealed several security flaws in the
Diebold system. At the hearing, it was represented similar reviews verified that there are also security
flaws with respect to the Hart and Sequoia systems. Accordingly, based on the totality of the evidence
considered by the sas, the court finds it was reasonable and necessary, to ensure the validity of the
vote and to ensure the systems are free from fraud or .manipulation, for the 80S to impose the 10%
Manual Tally as recommended by ·the Post Election Audit Standards Working Group. (Bretschneider ~
19.) Therefore, the SOS's actions implementing the PEMT requirements in question' are not arbitrary
and capricious.

The final issue is whether 10% Manual Tally requirement constitutes regulation which must be
promulgated after compliance with the Administrative Procedures Act ("APA"). The APA establishes the
procedures by which state agencies may adopt regulations. It provides that no "state agency shall issue,
utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual, instruction, order,'
standard of general application, or other rule, which is a regulation ..., unless the guideline, criterion,
bUlletin, manual, Instruction, order, standard of general application, or other rule'has been adopted as a
regUlation and filed with the Secretary of State p~rsuant to this chapter." (Govt. Code §11340.5.)

The APA generally applies to any "quasi-legislative power conferred by any stat~·te." (Govt. Code
§11346.) The tenn "regulation" is defined very;br.oadly.. (Govt. Code §11342.600.)'· '. ; .....
A two prong test has been developed to determine. if .a ,r.egulation is. subject to tlile··APA: (1) the agency.
must intend its rule to apply generally, 'rather than in a specific case; and (2) the' rule"must "implement,

.' interpret, ·or. mak~ sPElcific the law enforced or administered ',by. the agency 'or govern· the agency~s: .:
procedure. (Tidewater Marine Western, Inc. v. Bradshaw (199.6).14 CalAth 557, 571.) With regard to the".

,first prong, the rule need ,not apply universally, but toa:certain class, kind or order. (Roth v. Dept. of', .
Veterans Affairs (1976) 110 Cal.App.3d 622, 630.) ".' ," . .' '. . . "

Here, the SOS issued'f} separate set of conditions for recerttfication to each indiVidual' vendor. It is mere'
happenstance that the 10% Man'ual Tally requirement was imposed as to each of-the'systems involved' .
here. (Ex. 5, 6 and 8; Finley Dec. ~24.) ThUS, the 80S did not intend the requirement apply generally,,' ::'
but rather that it apply to each $pecific type of voting machine where necessary.. Accordingly, the COurt· .
finds that the conditionsl certification and PEMT requirements are not subject to the:APA: .; .... '. '. '.

This court's conclusion is consistent with the ruling in American Association of People with Disabilities v.,
Shelley (2004) 324 F.Supp.2d 1120 ("AAPD"). In AAPD, the District Court held provisional certification Of
voting machines was not SUbject to the APA. (Id. at 1130.) In that ruling, the court stated: .'
Plaintiffs' argument that the Secretary's Directives are in violation of the Administrative Procedures Act
("APA") is not well taken. The Directives were issued, as previously observed, under the authority of the
tlections Code. which authorizes the Secretary, at §19222, to withdraw approval of previously certified
voting systems. As explained above, in connection with Plaintiffs' sixth claim, the Secretary was not
adopting a new policy, the execution of which would require the adoption and approval of regulations in
compliance with the Administrative Procedures Act. He was simply carrying out his responsibilities under
laws and regulations already in force. (Id.)

The court declines to rule on Petitioners' request for a declaratory judgment. ReSOlution of this issue
must be determined via a summary jUdgment motion or trial.

Attorney Barry. directed to forward a copy (via fax) of this minute order to all counsel.
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